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EDITORIAL NOTES. 


THE PRACTICE under the assignment act was improved last year by 
a supplement, providing that the Orphans’ court might, by an order, fix 
the time, not less than four weeks, within which creditors should pre- 
sent their claims, and that the proceedings might be regulated by that 
court, (Laws 1895, ch. 319). It was not made clear whether the pro- 
visions of the original act as amended April 12, 1894, (ch. 47), were 
superseded or not. The Legislature this year has increased the confu- 
sion by reviving by amendment an act which was certainly superseded 
by the amendment of 1894. In that year sections three and five were 
amended, and the greater part of the latter was embodied in the former, 
but so changed as to call for four weeks’ notice instead of six. Now, by 
chapter 122 of the laws of 1896, the Legislature makes an amendment 
to section five, as amended in 1886, and reénacts the old section, with 
its provision for six weeks’ notice. Section three, as amended in 1894, 
contains the very same language as the old section five, except that 
the notice required is four weeks, and section five as amended in 1894, 
contains no reference at all to the publication of notice. What the effect . 
of it all is must be left for the courts to determine, and the only safe 
course for an assignee is to get an order of the Orphans’ court, directing 
publication to be made for six weeks. The addition made by the act of 
1896, is a provision that the assignee shall make a report at the end of 
every six months after the filing of the list of creditors. This was the 
only change intended to be made, but, by a blunder which is inexcus- 
able, the amendment was grafted upon a statute which was obsolete, in- 
stead of upon the existing law. Care must be taken that a revision of 
these statutes is made at the next session of the Legislature. E.Q. K. 





THE INDICTMENT of a young lawyer at New Brunswick, for obtaining 
_ nearly $2,000 from a lady, under the false pretense that he had insti- 
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tuted and was prosecuting for her a claim against an estate, resulted in 
his being found guilty and sentenced to state prison. The effect of such 
a verdict cannot but be wholesome. It is astonishing how the Bar of 
this state and of other states become lumbered up with practitioners who 
feel it to be their duty to prey upon weak clients, who entrust business 
to them supposing them to be not only capable and efficient, but honest. 
It is of first importance that attorneys be honest with their clients and, 
were there a State Bar Association, there might be a happy influence 
exercised in this direction upon many attorneys, who are known to the 
profession to be unscrupulous. It is the same with the other professions, 
so that it cannot be said that the lawyers have a monopoly of it. 
There are unscrupulous doctors and immoral ministers. Just sach ver- 
dicts, however. clear the atmosphere, and make the interests of the com- 
mon people safer. 

INTERNATIONAL ARBITRATION has, in current language, ‘‘come to 
stay.” In other words, it has a definite and permanent basis of right to 
stand upon and, therefore, must eventually prevail. We are pleased to 
notice that the N. Y. State Bar Association at its last meeting consid- 
ered the subject and, in fact, made it a main feature of the exercises. 
The Association even adopted a scheme for the creation of a standing 
international tribunal. Afterward the Arbitration Conference at Mohonk 
Lake was held, and gave new interest to public agitation of the subject. 
There are many who feel, or at least declare, that the establishment of a 
general court of nations is impracticable, but why? If there are tribu- 
nals for the settlement of certain questions between members of a state, 
or between, for instance, great corporate enterprises, involving millions 
of dollars, whose interests are interstate, and, if arbitrament has prevailed 
already between some of the leading nations of the earth in the settle- 
ment of large claims, like those involved in the Alabama question, or 
the Behring Sea controversy, why may there not be a tribunal created 
by the consent of all nations, which shall judge a vast number of ques- 
tions which usually lead to war? Of course, it cannot be expected that 
everything concerning national honor and sovereignty shall be submitted 
to arbitration; human nature is yet too weak for such an idea to be 
mooted, but there are general lines of policy now being adopted by the 
leading nations, and, by common consent, a great variety of questions 
could probably be left to an international tribunal. Between the United 
States and Russia, it has been well understood there is a traditional 
friendship, which might render a standing scheme for arbitration be- 
tween the two nations feasible. The same might also be said of 
France and the United States. Perhaps there is as much feeling be- 
tween England and our own country as between any other two nations, 
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but it is not well founded. We are one people, speaking one language 
and having common interests, and the sooner a permanent court of 
arbitration between that country and this is established, the better. 

IN THE SEVENTH section of the scheme adopted by the N. Y. State Bar 
Association, we find the following: ‘‘ Controverted questions arising be- 
tween any two or more independent powers, whether represented in said 
‘International Court of Arbitration’ or not, may be submitted by treaty 
between said powers to said court, providing only that said treaty shall 
contain a stipulation to the effect that all parties thereto shall respect 
and abide by the rules and regulations of said court, and conform to 
whatever determination it shall make of such controversy.” This seems 
wise, because it makes arbitrations of any smaller powers before the 
general court of nations optional upon any specific question, and then 
properly provides that the results of the arbitrament shall be carried 
out; otherwise the holding of such a court would be farcical. An impar- 
tial tribunal between any two or three countries, once established, would 
probably be resorted to by weaker nations. It does seem to us that what is 
needed is the beginning of such a court, and the idea will soon spread 
and bear fruit. 





THE PROPOSED JUDICIARY AMENDMENTSTO THE STATE 
CONSTITUTION. 

There should be some public discussion of the proposed judiciary 
amendments. ; 

At present it seems as if they would be adopted without consideration 
and without knowledge of their effect, as a rider upon those other amend- 
ments which propose to give effect to public sentiments that have had a 
political and, therefore, a wider discussion. 

In this article it is proposed to give some answer to the questions— 
what shall we get by the amendments? What needed reforms shail we 
not get by them? The “we” in the question relates, of course, rather 
to the public than to the profession. 

Leaving out of consideration the change in the constitution of the 
Board of Pardons, and the grantof legislative control over the preroga- 
tive and inferior courts, (both of which appear to the writer to be very 
good provisions), the proposed amendments, when analyzed, exhibit nine 
changes, worthy of notice, as the expressed effects of their action upon 
our present judiciary system. 

CHANGE OF NAMES. 


1. Abolition of the names “ Chancellor” and ‘‘ Vice-Chancellor.” 
2. Abolition of the name ‘ Court of Chancery,” and substitution of 


the name ‘‘ Chancery Division.” 
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3. Abolition from general use of the name ‘* Supreme court ” and sub- 
stitution, in general use, of the name ‘‘ Law Division.” 

4. Abolition of the name “ Chief Justice” and substitution of the 
name “ Presiding Judge.” 


CHANGES IN SUBSTANCE, 


1. Abolition of the present supreme appellate tribunal and substitution 
of another, radically different in constitution. 

2. Abolition of the intermediate appellate jurisdiction of the supreme 
and prerogative courts. All cases at present falling within that juris- 
diction will be taken directly to the new Appellate division. 

3. Review in the Appellate division of refusals of new trials in the 
circuit courts. 

4. Power to transfer causes between the Law and Chancery divisions. 

5. Giving to the circuit courts general equity jurisdiction ; for the 
egislative power proposed to be granted to confer this jurisdiction upon 
the circuit courts will surely be exercised, and probably at an early day. 


Of these nine changes, four are mere changes in name. So far as the 
new names for the tribunals are concerned, there is likely to be little or 
no objection ; but they will wince, who, like the writer, cherish senti- 
ments of affection for the venerable titles of Chief Justice and Chancel- 
lor. The reformers in England, upon whose model the proposed amend- 
ments are constructed, were less ruthless. They thought the presiding 
officer in their law division could as well be called Chief Justice as Pre- 
siding Judge; and that the latter title was no better than that of Chan- 
cellor for the presiding officer of their chancery division. The stimulat- 
ing associations which cluster about those ancient names were preserved, 
with beneficent influence, as the writer believes, upon the traditions of 
England. Would Presiding Judge of the Supreme court of the United 
States be preferable, as a title, to that of Chief Justice ? * 

For all practical purposes the remaining five are the only expressed 
changes of importance proposed. The first two of these, the change in 
the constitution of the appellate tribunal, and the abolition of interme- 
diate appeals, are measures which, each within its own field, appear to 
be complete, effective and of real public value. There is room for dif- 
ference of opinion as to details ; for example, as to the wisdom of thrust- 
ing one or more of its members out of the appellate division every year 
or two until he refreshes his memory upon nisi prius practice, and is re- 
filled with that indefinable inspiration known by the phrase “ in touch 





*The titles of Chief Justice and Chancellor may, perhaps, be preserved, after the pro- 
posed amendments take effect, by legislation. There is nothing in them to prevent the 
Legislature from conferring the titles. 
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with the people,” which it is supposed a judge can acquire only when 
listening to arguments and testimony at trials, and which he can by no 
means hope to receive when hearing arguments and reading testimony 
in bane. But no serious question can be made of the public need for an 
appellate tribunal whose members, or a majority of them, shall have 
ample and unembarrassed time for appellate work; and, having such a 
tribunal, it seems as if all appellate work should be put into its hands. 
The courts of original jurisdiction, relieved from that work, will then 
have more time (which they very much need) for their own. The pres- 
ent courts are overloaded with business. It is a common thing for a 
year or more to elapse between the argument and the decision of a cause, 
for want of time on the part of the members of tne courts to consider it. 
There are judges enough, perhaps, but our clumsy system prevents a 
proper division of labor. It sets ten judges upon work which five could 
do as well and as easily ; and it occupies the time of courts of original 
jurisdiction with appellate work, which should be done by the appellate 
court.* 

It may be true that all the appellate business will hardly suffice to 
keep five judges busy all the year. There is no doubt that for some 
years they will have more than time enough for their work. But this 
objection is inherent in any plan which provides for a ‘‘ separate and 
independent” tribunal of appeal, upon which the Bar of the state seems, 
with questionable reason, to be nearly unanimous. 

So far as the writer can see, the two proposed changes, creating a new 
court of appeal and abolishing intermediate appeals, would effect the re- 
torms in these respects proposed, and would effect them completely. 

But the same thing cannot be said of the change relating to the trans- 
fer of causes. This admits, by implication, certain needs, but it grants 
a very lame and partial relief. The transfer of causes is to be allowed 
in order to prevent the absurd result of mulcting a suitor in costs and 
turning him out of the Supreme court, without examining the merits of 





*ft is well known that cases reported form a small proportion of all the cases 
decided by the courts; but the reported cases probably show pretty nearly the ratio which 
the work upon intermediate appeals and writs of error bears to the work upon all the cases 
decided by the Supreme court, the Prerogative court and the Court of Chancery. 

During five terms (November, 1892, to February, 1894; 26th and 27th Vroom) 177 
cases were reported in the Supreme court. Of these only nine were on writs of error. The 
cases fall under the following classes: Certiorari 87, mandamus 16, demurrers 16, cases 
certified 12, motions for new trials 12, quo warranto 12, writs of error 9, miscellaneous 13; 
total 177. 

The two last volumes of Dickinson’s Reports (6th and 7th) covering five terms— 
February, 1893, to May, 1894—report only seven cases appealed from Orphans courts to 
the Prerogative court. The total number of cases reported in the Prerogative court dur- 
ing the same period was eight. The total number of cases reported in the Coart of Chan- 
cery during the same period was 134. 
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his case, because his counsel has made the mistake of bringing his suit 
on the chancery side instead of the law side, or vice versa. But (1) the 
absurdity and injustice will be only half prevented. For the Appellate 
division will not be able to transfer causes. Its jurisdiction will be 
simply to affirm or reverse on review; and, if it thinks the suit is 
brought in the wrong division of the court below, it must reverse the 
judgment or decree regardless of the merits; the perplexed suitor must 
pay costs, have his suit transferred to the other side of the same court, 
try the case again, and in course of time get back, very likely, into the 
Appellate division, from which he was ejected, with the same case, and 
perhaps on the same evidence. 

Is it said that this is a rare case? In the first part of the eighth 
volume of Dickinson’s Reports, (pp. 1-386), recently issued, fifty-six 
cases in all are reported in the Court of Chancery and the Court of Ap- 
peals. Of this number there were seven, or 124 per cent. in which the 
question: Should the suit be dismissed on the ground of *‘an adequate 
remedy at law?” was discussed and decided in the opinions delivered in 
the respective cases ; and, in four of the seven cases, the question was 
decided in the affirmative. In one of the four, the decision was in the 
Court of Appeals, (with the dissent of Judge Magie), reversing the de- 
cision of Vice-Chancellor Pitney who, in his opinion below, had held 
that the legal remedy was not adequate.* 

An absurd inconsistency lies upon the face of the scheme in with- 
holding from the circuit courts the power to transfer causes. 

The absurdity is the more glaring because the same person may be 
not only judge of both a Circuit and the Supreme court, but (as soon 


* Barber v. West Jersey Title Company, 8 Dick. 158; (reported below in 4 Dick. 474; 
see p. 478). The other six cases were: O’Connor v. Tyrrell, Id. 15, 17; Boyden v. Bragew, 
Id. 26; Worthington v. Mood, Id. 46; Barr v. Essex Trades Council, Id. 101; Bradbury 
v. Mutual, ete., Fund, etc., Id. 306; Jackson v. Newark, Id. 322. 

During a period of less than three years—March term, 1892, to November term, 1894— 
six cases were reported in the Court of Appeals in which the complainant was dismissed 
from court on the ground that his remedy was at law. And in four of these six cases the 
decision on appeal reversed decisions below in which it had been held that there was no 
adequate remedy at law. The casesare: Vreeland v. Vreeland, 4 Dick. 332; Slockbower 
v. Kanouse, 5 Id. 481; Beekman v. Cottrell, 6 Dick. 338; Pyatt v. Lyon, 6 Id. 308; 
Kean v. Union Water Co., 7 Dick. 813; Bernz v. Marcus Sayre Co., 7 Id. 275. I have not 
looked through the decisions in the Court of Chancery for the same period to find in how 
many cases, not appealed from, the complainant was dismissed from court, without an ex- 
amination of the merits of his case, on the same ground. 

Such a case as the following may be quite within the probabilities if the proposed 
amendments be adopted without change: Cause tried in Chancery division; held that 
the remedy is at law; transferred; new trial by jury on same evidence; writ of error; Ap- 
pellate division decides that the remedy is in equity; judgment reversed and remitted ; 
re-transferred to Equity division; tried again there; appealed; the Appellate division 
now gives judgment on the merits on the evidence. 
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as the Circuits receive equity powers) he must exercise general equity 
jurisdiction in the very court in which he is denied the power of trans- 
ferring a cause from one to another of his dockets. Sitting as a Supreme 
court judge he will transfer to the other side of his court an action which 
appears to depend upon an equitable title. The same man, perhaps, on 
the same day and in the same place, sitting as circuit judge, will, under 
the same circumstances, dismiss the action, at an expense to the unlucky 
suitor of say from twenty-five to one hundred or two hundred dollars or 
more in money, and from three to twelve months or more in time. If 
the dismissal is from the equity side of the court the waste in time and 
money is likely to be more. The Circuit court judge will have law 
powers and equity powers, but, if you ask him to use the one when jou 
ought to ask for the other, you will be fined in costs and turned out of 
court ; though, if you make the same mistake before the same man on 
the same day, when he is sitting as a judge of the Supreme court, ke 
will simply transfer your case to the proper docket of his court. 

Perhaps this defect in the power of the circuit courts may be remedied 
by legislation. The writer can see no need for a constitutional amend- 
ment in order to authorize the transfer of causes from one court to an- 
other. Such a provision neither gives, nor trenches upon, jurisdiction. 
It regulates procedure only, and, if so, it is quite within the present pow- 
er of the Legislature and should not be put into the constitution at all, 
unless as an incident to the grant of a jurisdictional power. Had the 
proposed amendments given (as in fact they did in the form printed in 
Senate concurrent resolution No 7) the power to render complete legal 
and equitable relief in the division where the cause might be pending or, 
in the discretion of the judge, to transfer the case to the proper division. 
such a grant of power to transfer would have had proper place in the 
constitution. The grant of general equity powers to the circuit courts 
would be a distinct gain to the public for convenience and dispatch. 
How far is this, if carried out, likely to make Chancery judges of the 
members of the law division? In counties in which a member of the 
hancery division is not easily accessible, the judge who holds the Cir- 
cuit court will probably have his docket weil supplied with equity cases. 
The Cape May lawyer will not go to Camden tor equity relief when he 
can get it from a member of the same court at Cape May. As one or 
more members ef the Chanzery division will always sit at frequent inter- 
vals in Jersey City and Newark, it is not probable that the circuit courts 
in Hudson and Essex will be often resorted to for equity relief unless, 
indeed, the Chancery division fall as much behind with its business as is 
the present Chancery court; in which case the suitor will go to the 
court in which he can most speedily get justice. 

The design of the whole scheme appears to be the substitution of 
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(nominally) one court for the three principal courts that we now have; 
the setting apart of five judges of that court for appellate work exclu- 
sively ; giving to the remaining judges, divided into separate law and p 
equity branches, all the other judicial work of the state (except that 

done by courts inferior to the circuits), with two provisions for the self- t 
adjustment of the judicial machine to the pressure of its work, should h 
the latter become unequal upon the law and equity sides; namely— b 
one, which may be called automatic, permitting equity cases to be heard si 
either by the chancery judges, or by the law judges in circuit courts, as t] 
the suitor may elect; the other, which may be called voluntary, permit- 
ting the assignment by the whole court, “from time to time,” of its tl 
judges to serve in the Law division or the Chancery division. If this 8 
provision will permit temporary assignments to be made, it seems as if e 
the court might adjust itself with reasonable adequacy to any unequal 0 
pressure of work that may fall upon its law or its equity side. In such 8 
case, as work increases, it will be necessary for the Legislature only to 
increase the number of judges in the one court, and the court itself can 
place its new members in the department of business in which they are 
most needed. 

The proposal to give an appeal from the decision of the circuit courts 
refusing new trials, will no doubt, be welcomed by the bar as a reform. 

To sum up, the effective and important changes that the amendments 
propose in the administration of justice, relate to the subjects (1) of ap- 
pellate business—direct appeals to an independent tribunal ; (2) increase 
of the jurisdiction of local courts—administration of law and equity at 
the circuits ; (3) such a constitution of the judicial machinery as will en- 
able it to assign its members from time to time to the points of greatest 
pressure of business—temporary assignments of judges to the Law or to 
the Chancery division; and, as a consequence to the foregoing, (4), a 
great gain in working capacity and in adaptability to future increase in 
business. 

‘those who think that in modern jurisprudence justice should be ad- 
ministered with the least expense in time and money, consistent with 
due judicial consideration, will be much disappointed that after these re- 
forms take effect, if the amendments be adopted without change, a suitor 
will still be at the risk of being fined in costs, and turned out of court 
for a mistake in the form of his action; that it will still be necessary to 
bring two suits to get one remedy * to apply to one tribunal to prevent 
another from doing an injustice ; and he will be yet more disappointed 
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*If my neighbor close my wagon-way across his farm, I cannot see what there should be 
in a system of jurisprudence to make it necessary for me to conduct to an end one com- 
plete suit to establish my right to the way, and then to begin and to conduct to an end 
another distinct suit to stop him from closing it. 
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to find that in the circuit courts a new form of this old folly is estab- 
lished, in that it may be necessary to apply to the judge in equity to 
prevent himself from doing an injustice at law.* 

These features—survivals of medizevalism—were abolished more than 
twenty years ago from the judical system of England, whence we in- 
herited them. It is but justice to those who originated the scheme em- 
bodied in the proposed amendments, to say that their original plan, as 
submitted to the senate judiciary committee, also proposed to abolish 
these barbarisms. 

However, the greatest reform that is needed is such a recasting of 
the judicial machinery as will enable it to do with dispatch, yet with 
sufficient deliberation, the work that is now overwhelming it, and will 
enable it to adapt itself in the future to that work as it increases. This 
object the proposed scheme, unsatisfactory as it will be to many, 
seems likely to effect. It is a long step in the right direction. 

CuarLes H. HARTSHORNE. 

Jersey City, N. J. 








NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Mortgage—Contract raised by acceptance of deed—Assumption by 
grantee to pay mortgage—Mistake.—1. A deed inter parties whereby an 
estate is conveyed, if accepted by the grantee, is, in legal effect, the deed 
of both parties, and a stipulation in such a deed by the grantee that he 
will assume and pay a debt secured by a mortgage on the premises for 
the payment otf which the grantor ls personally liable, is a contract by 
the grantee with the grantor to pay the mortgage debt, especially where 
the mortgagor’s debt is computed as part of the consideration money. 
This contract is with the grantor for his indemnity, and the obligation 
of the grantee to pay the debt enures in equity for the benefit of the 
mortgagee, and he may enforce it against the grantee to the extent of 
the unpaid part of the mortgage debt remaining due after the proceeds 
of the mortgaged estate have been applied thereon. 2. The contract 
being with the grantor, may be released or discharged by him at any 
time before the mortgagee proceeds to enforce his rights against the 
grantee ; but, if at the time suit is brought by him, the obligation by the 
grantee to pay the mortgage debt is in existence undischarged, his 





* There may still be some who would amuse us with the old fiction that an injunction, to 
restrain a suit at law, acts not upon the court of law but upon the plaintiffin it. Willa 
statute depriving the judges of a court of all compensation act upon the judges only, and 
not upon the court? And is not a court without a suitor as unthinkable as a court with- 
out a judge? 
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remedy against the grantee is complete’ 3. This remedy of the mort- 
gagee is not affected by the acts of 1880 and 1881, (Supp. Rev. 489- 
490.) 4. A court of equity may rescind a contract for a mistake which 
is unilateral ; that is, a mistake on the part of one of the parties only. 
In such a case the whole contract is set aside and the parties restored to 
their original position. But in the case of the reformation of a contract 
or deed by altering or expunging some of the terms contained in it on 
the ground of mistake, the part improperly introduced into it will be al- 
tered or expunged, and the instrument will stand as reformed. To war- 
rant reformation there must be a mutual mistake, that is, a mistake 
shared by both parties. No relief can be granted for a mistake which 
is unilateral after the position of the parties have been changed, so that 
the former state of things cannot be restored. 5. Rowley v. Flannelly, 
3 Stew. 612, 614, as to the proof necessary to sustain a suit for refor- 
mation on the ground of mistake. approved. Green v. Stone. Opinion 
by Depve, J., June 17, 1896. 

Street railways—E lectric system of propulsion—Remedy by action.—1. 
The transmission of passengers with increased speed and greater com- 
fort is a great public benefit; the erection of poles with wires strung 
thereon in the present state of the sciences is necessary to accomplish the 
purposes contemplated by the legislative provision. P. L. 1893, p. 241; 
but no considerations of public advantage should be permitted to pre- 
dominate over the rights of private property, which, by a constitutional 
inhibition, cannot be taken for a public use without compensation. 2. 
Neither the act of 1893, nor the ordinance brought into review by this 
proceeding, confer upon the electric railway company any rights beyond 
those vested in its charter, except in allowing a change in the motive 
power to be applied to its cars. The substitution of electric motors with 
the trolley system for horses does not per se create an additional servi- 
tude. Cars of thesame pattern andsize,anddriven with no greater speed, 
might have been adapted to the new motive power. 3. The statute em- 
powers the municipal authorities to authorize the use of poles in the 
streets with wires thereon to supply the motors with electricity. It 
does not confer upon the trolley companies the right to acquire private 
property by the exercise of the right of eminent domain, but only the 
right to erect poles and use the trolley system so far as the public ease- 
ment is concerned, leaving the several companies, if their necessities or 
convenience require the appropriation of private property, to obtain the 
consent of land owners by agreement. 4. A statute or ordinance is not 
invalid, for the reason that in a y articular case before the court it should 
appear that privileges granted thereunder have been made the occasion 
for unlawfully injuring private property, when such injury was not the 
direct product of the ordinance or statute. For such injuries, the remedy 
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of the parties is by action. State, Roebling, Pros., v. Trenton Passen- 
ger R. R. Co., Consolidated, et al. Opinion by Drpur, J., June 15, 1896. 

Action for personal injuries— Burden that plaintiff must sustain— Use 
of public streets—1. In an action for personal injuries the plaintiff, in 
order to recover damages, must do more than show the possible respon- 
sibility of the defendant for the injury ; in the absence of direct evidence, 
he must show the existence of such circumstances as would justify the 
inference that the injury was caused by the wrongful act of the defend- 
ant, and exclude the idea that it was due to a cause with which the de- 
fendant was unconnected. 2. A person using a public street has a 
right to presume that it is free from dangerous obstacles; and the mere 
fact that he receives injury by coming in contact with such an obstacle 
does not warrant the conclusion that he contributed to the injury by his 
own negligence. Suburban Electric Co. v. Nugent, admr. Opinion by 
GumMeErE, J., June 16, 1896. 

Equity —Multiforious bill—Interference with probate courts—Account 
—Fraudulent conveyance.—1. A multifarious bill may, at an early stage 
of the cause, be dismissed by the court on its own motion. 2. Except 
for some special reason, the Court of Chancery will not interfere with 
the ordinary jurisdiction of the probate courts in the settlement of the 
accounts of executors and administrators. 3. A bill for an account will 
not be retained when it shows on its face that the complainant is in- 
formed of all the items of the account, and no relief is prayed with ref- 
erence to the balance. 4. A creditor of a deceased person cannot 
maintain a bill to set aside as fraudulent a conveyance of the decedent’s 
lands, where the bill shows that the personal property of the deceased is 
ample to pay his debts. 5. A creditor at large of a deceased person, 
who has not presented his claim to the personal representative under 
the statute, cannot maintain a bill in equity to set aside as fraudulent a 
conveyance of the decedent’s lands. Mayor and Council of the Borough 
of Rutherford v. Alyrea. Opinion by Drxon, J., June 15, 1896. 

Condemnation—Merger of condemning company with another rail- 
road.—Proceedings instituted by a railroad company to acquire lands by 
condemnation for its road in which commissioners have made their re- 
port and award of damages, from which the land owner has appealed to 
the Circuit court, do not become void ab initio, nor abate, by reason of 
the consolidation, and merger of the condemning company with another 
railroad company, forming a new corporation, under the provisions of 
the act of March 25, 1881. (Sup. to Rev. 839-841); but the rights in 
the land acquired by the condemnation proceedings survive and pass to 
the new corporation, and it may be lawfully substituted as appellee in 
the Circuit court, and the causes then proceed to trial. Day v. N. Y., 
Susquehanna & West. R. R. Co Opinion by Nixoy, J. 










































236 THE NEW JERSEY LAW JOURNAL. 





Statute of frauds—Agent’s authority to make agreement for sale of 
lands.—1. Authority to sign an agreement for the sale of lands binding 
on the principal under the statute of frauds, may be conferred upon an 
agent by parol. 2. Such authority may be established by proot that it 
was expressly conferred, or by proof of circumstances from which it may 
be reasonably inferred. 3. A signature to such an agreement made for 
another, without authority, may be by him adopted and ratified so as to 
be of the same force as if made by authority antecedently given, and 
such ratification may be inferred from circumstances. But knowledge 
that there was such an agreement signed for him is an essential pre- 
requisite to proof of such ratification. +4. A real estate or broker in 
whose hands an owner places lands for sale, or who is emploved to sell 
lands, does not thereby acquire authority to bind his principal by sign- 
ing an agreement of sale of such lands. 5. The inference that such real 
estate agent or broker has been endowed by his principal with authority 
to bind him in a written agreement of sale, cannot be drawn from cir- 
cumstances entirely consistent with his employment as a mere agent and 
broker, nor without other circumstances clearly indicating the grant of 
such greater authority. O'Reilly v. Keim. Opinion by Maaie, J., 
June 15, 1896. 


NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 





Building lots—Restrictions for benefit of all the owners.—1. Where 
there is a general scheme or plan for the development and improvement 
of real property, by which it is divided into streets, avenues and lots, 
and contemplating a restriction as to the uses to which buildings or lots 
may be put; and it appears by writings and circumstances that such 
restrictive covenants are intended for the benefit of all the lands; that 
each purchaser is to be subject to, and to have the benefit thereof; and 
that the covenants are actually inserted in all deeds for lots sold in pur- 
suance of the plan; one purchaser and his assignees may enforce the 
covenant against any other purchaser with knowledge of the scheme, 
and the covenant has been part of the subject matter of the purchase. 
2. But courts of equity will not enforce such covenants, (a) where the 
person imposing the restriction has allowed or acquiesced in material 
violations of the covenant, thus waiving the covenant pro tanto; (b) 
where the party injured has not made prompt application for relief, and 
has permitted money to be expended. 3. A complainant who took 
title to four lots from a land company with actual notice, for years prior 
to that time, of the erection of a hotel building, on other jots formerly 
belonging to said company, in violation of certain restrictive covenants 
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for the general benefit of lot purchasers, must be held chargeable with 
the laches of the company up to the time of his purchase. 4. The 
equitable remedy of injunction or removal may be denied by reason of 
delay or acquiescence, even though the legal right to proceed for breach 
of a covenant is admitted. Trout v. Lucas. Opinion by Emery, V.C., 
June 29, 1896. 

Mortgages—Presumption of payment—Legacy.—1. Where a mortgage 
is twenty years overdue, and there is no proof that during that period 
the mortgagor or his assignee in possession has made any payment uponor 
otherwise recognized its existence, it is presumed to have been paid. 
This presumption is not rebutted by the fact that the owner of the mort- 
gage and the owner of the equity of redemption during this period were 
brother and sister. 2. A presumption arises after twenty years from the 
accrual of the right to a legacy that it has been paid, but the presump- 
tion may be rebutted by any credible evidence that it is still unpaid. 
Magee v. Bradley. Opinion by REED, V. C., June 26, 1896. 

Mortgages—Purchase money— Priority over other mortgages—Injury.— 
1. A purchaser who receives a deed, and, as part of the same transac- 
tion, delivers a mortgage to the vendor for part of the purchase money, 
has, so far as that mortgage is concerned, only such an instantaneous 
and temporary seizin, that the purchase money mortgage must be su- 
perior to all conveyances or incumbrances executed prior to the incep- 
tion of his estate. This is the law as settled in reference to prior judg- 
ments, mechanic’s liens, and other prior claims against the purchaser ; 
and must, for the same equitable reasons, be applied to mortgages on the 
property executed by a mortgagor before he receives his deed. 2. 
Where, under the registry laws, a vendor’s mortgage may be fully pro- 
tected by a prompt registry, it would be against the policy of those laws 
to impose on a subsequent purchaser or mortgagee the duty of protect- 
ing prior rights by inquiry. Protection Building and Loan Association 
v. Knowles. Conclusions by Emery, V. C., June 11, 1896. 

Divorce—Adultery—Stage partner—Husband’s neglect.—On bill filed 
for divorce, by husband, alleging the wife’s adultery, the chief evidence : 
adduced was: One Schultz, calling himself ‘‘ Murphy,” and commonly 
known as * Dutch Murphy,” a friend of defendant’s family, induced de- 
fendant, who had an aptitude for the stage, to.enter a theatrical combi- 
nation, with himself, under the stage name of ‘‘ Murphy & Fields.” He 
taught her a few songs and dances, ad showed her how to conduct a 
burlesque sparring match with him. They appeared from time to time 
in variety shows, mostly in New York and vicinity ; and they once went 
with a troupe as far as Marietta, Ohio. At times he took up his resi- 
dence as a boarder in a flat rented by defendant; and she was generally 
known as Murphy, but whether as Mrs. or Miss Murphy was a question 
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in dispute. One witness testified that she once introduced Murphy toa 
friend as her husband, but others present did not recollect the occurrence, 
The parties were not represented by any one as indulging in any famil- 
iarity. No clandestine meetings were testified to. No proof was given 
that they occupied the same apartment ; but defendant’s witnesses, room 
companions of Murphy and defendant, respectively, denied that the par- 
ties co-habitated. The busband, (the complainant), had for prudential 
reasons lived apart from his wife and did almost nothing to support her, 
and was, to some extent, responsible for her mode of life. The court 
said: ‘* Under these circumstances, it would be straining things to say 
that she had not a right to take as a boarder the one friend who appears 
to have been willing to give her practical assistance; and that if she 
did, she must, without direct proof, be deemed to be criminal. While 
the occupation she at times chose to follow exposed her to temptation, 
and while her close association with her stage partner was such as to 
arouse suspicion, still in her trying and peculiar circumstances (a situa- 
tion in part at least created by her husband) I do not think I would be 
warranted in inferring adultery from the facts testified to by plaintiff's 
witnesses, explained as they are by defendant and her witnesses.” Stie- 
fel v. Stiefel. Conclusions by STEveENs, V. C., June 24, 1896. 








NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions. ) 





Before Lippincort and LupLow, JJ.: 

Townships—Control and repair of roads—Taxing and road district act 
of 1873 unconstitutional._—1. The act of the Legislature of this state, 
entitled, ‘A supplement to an act entitled ‘A supplement to an act con- 
cerning roads, so far as it applies to the townships of Union in Union 
county, approved April 16, 1846,’ approved March 23, 1871,” approved 
April 4, 1873, (P. L. 1873, p. 644), is unconstitutional, becauseit erects, 
or delegates the erection of part of the township of Union called a road 
district, and of less area than the township, into a taxing district for the 
improvement and repair of the public roads therein, without constituting 
the district a political corporation or division of the state, and without 
endowing it with any power of local government whatever. 2. The sup- 
plement of 1873, to which reference has been made, has been repealed 
by the supplement to the general act concerning roads, approved March 
12, 1891, (P. L. 1891, p. 137), which supplement devolves upon the 
township committee of the respective townships of this state, the full 
supervision, management and control of the making and repairing of all 
roads therein. This act repeals all special as well as general laws, in- 
consistent thereto, except such as are by the act expressly provided, 
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shall not be affected thereby. . Carter v. Wade, collector. Opinion by 
Lippincott, J., June 15, 1896. 

Practice—Bill of Particulars—Attorney and counsel fees.—1. A bill of 
particulars of a demand upon which an action at law is founded, forms 
no part of the declaration to which it is annexed. 2 A bill of particu- 
lars is not within the meaning of the term pleading as used in section 
132 ot the Practice act. 3. A bill of particulars annexed to a declara- 
tion, is designed to give notice to the defendant of the specific character 
of the demand, whereof the declaration is general, and where the items 
thereof are uncertain or misleading, the proper practice is to demand a 
better bill of particulars, or by a special rule of the court obtained upon 
notice, compel a more specific one to be furnished, rather than to move 
to strike out the uncertain or misleading items. 4. If the defendant, by 
the bill of particulars annexed to the declaration, or furnished on demand 
or in compliance with a rule of the court, fairly and substantially sets 
forth the character of the services, or claim for which the action is 
brought, and the items and the amounts for which recovery is sought, 
with the dates, it must be deemed sufficient. It need not state the terms 
of the contract for such services, or upon which the claim is founded, 
nor the evidence to be produced at the trial to sustain the action. 5. 
Attorneys and solicitors may lawfully charge reasonable fees for services 
rendered without a contract for a specific sum, and counsel fees for 
advocacy are recoverable, if an express contract therefor exists between 
counsel and client. Barr v. Voorhees. Opinion by Lippincott, J., 
June 15, 1896. 


Before Depur, VAN SYCKEL and GUMMERE, JJ.: 

Telephone poles—Location.—It is not necessary for common council, in 
designating the several streets through which a telephone company shall 
construct its lines, to specify the precise place in the street where each 
pole shall be located; nor to require the company to obtain the consent 
of abutting owners, before erecting poles in front of their respective lots. 
Marshall v. City of Bayonne. Opinion by GumMErRE, J., June 22, 
1896. 

Municipal corporations—Power to fix penalties for violation of ordi- 
nances cannot be delegated.—Where, by statute, a municipality is em- 
powered to pass ordinances, and to fix and prescribe penalties for their 
violation, the power to fix sueh penalties must be exercised by the mu- 
nicipalities itself, and cannot be delegated by it to the justices of the 
peace, before whom a prosecution is had for an infraction of the provis- 
ions of one of such ordinances. Slocum v. Ocean Grove C. M. Associa- 
tion. Opinion by GumMERE, J., June 24, 1896. 

Statutes—Constitutional separable from unconstitutional provisions.— 
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Where a statute cannot be sustained in its entirety, by reason of the un- 
constitutionality of some provision thereof, such parts of the act as can 
be executed, will be put in force, provided the objectionable feature is 
separable, as a distinct thing, from the body of the act, and it does not 
appear to have been the legislative design to make it a necessary part of 
the enactment. McCullough, Receiver, v. Township Committee of 
Franklin. Opinion by GuMMERE, J., June 19, 1896. 

Municipal corporations—Power to review action of, by certiorari, not 
conferrable on Circuit courts.—The power to review the proceedings of 
municipal corporations in matters affecting the rights and property of 
individuals, which is exercised by the Supreme court by means of the 
writ of certiorari, cannot be conferred by the legislature upon the Circuit 
courts of this state. McCullough, receiver, v. Circuit court of Essex. 
Opinion by GuMMERE, J., June 18, 1896. 

Railroads—Crossings.—On certiorari to set aside an ordinance requir- 
ing the prosecutor to have flagmen, and to maintain gates, at certain cross- 
ings, the proofs produced by the prosecutor, and which were not contro- 
verted on the part of the defendant, showed that none of the crossings, 
so required to be protected, were, in fact, dangerous. Held, the ordi- 
nance was unreasonable, and must be set aside. N. Y. and Greenwood 


Lake Ry. C. v. Township Committee of Bloomfield. Opinion by Gum- 
MERE, J., June 18, 1896. 
Morgues—Salary.—The Camden Board of Freeholders in 1887 passed 
a resolution that the morgue-keeper “ shall perform such duties as are 
provided by law, and shall receive a salary of $500 per annum, payable 


quarterly by the county collector.” From that time until the expiration 
of relator’s term in 1893, he performed such duties as are provided by 
law, and received the annual salary, fixed by the resolution. Held, 
that the relator was not entitled to a mandamus to compel the board to 
fix “‘ his fees and expenses” as keeper of the morgue, under Supp. Rev., 
p- 488, sec. 7. Powell v. Chosen Freeholders of Camden. Opinion by 
GuMMERE, J., June 24, 1896. 


HENRY L. PIERCE »,. BREWSTER COCOA MANUFACTURING COMPANY. 
(United States Circuit Court, District of New Jersey.) 


Contempt— Injunction— Abatement — Bill 
of Review— Labels and trade marks.—On 4 de- 
cree entered by consent in favor of the com- 
plainant, an injunction had been issued 
against the defendant forbidding the use a 
certain label in the sale of chocolate. On 
a motion for attachment for contempt in 
using a similar label it appeared that the 


complainant, since the injunction was issued, 
had sold the business in which the label 
was used to a corporation, in which he held 
the greater part of the capital stock. Held, 
that the motion for attachment must be 
denied on the ground that the complainant 
had parted with his interest in the subject 
matter of the suit. 


On order to show cause why defendant should not be attached for 


contempt. 





PIERCE V. BREWSTER COCOA MANUFACTURING CO. 2qt 


A deeree had been entered by consent in this cause, ad udging that a 
certain label used in the sale of chocolate was an infringement of the 
label of the complainants, and an injunction has been issued en/oining 
the use of the label. One of the principal grounds of complaint with 
respect to the defendants’ label, had been the similarity in color between 
that and the label of the complainant. The defendant made a new 
label in which the principal color was wholly changed, but the design 
remained the same, and the defendant’s resembled that of the complain- 
ant’s label. 

An order was granted, directing the defendants to show cause why 
they should not be attached for contempt. After the granting of the 
order upon a motion made to adjourn the hearing, it appeared that the 
complainant after the issuing of the injunction had sold all his property 
and business connected with the manufacture of chocolate to a company 
organized for the purpose, under the name of Waltcr Baker & Company, 
Limited, in which the complainant received a large portion of the capi- 
tal stock. 

Affidavits were submitted on the part of the defendant, alleging that 
there was no intention to violate the order of the court, but that it was 
supposed that the change of color was sufficient to distinguish labels. 

The affidavits showed distinctly the fact that the complainant had sold 
his interest in the subject matter of the suit to a corporation. The case 
was argued on April 20, 1896. 

Mr. W. L. Putnam of Boston, for the motion. 

Mr. Edward Q. Keasbey and Mr. Francis Forbes of New York, contra. 

Mr. Putnam contended (1) that the defendant having consented to the 
entering of the decree is precluded from raising any question as to the 
complainant’s rights. Roemer v. Newman, 19 Fed. Rep. 93. 

(2) That the alleged violation of the injunctions being a civil con- 
tempt, the affidavits are properly entitled in the original suit. Brown v. 
Andrews, 1 Barb. 63; Fischer v. Hayes, 6 Fed. Rep. 63; Winslow v. 
Nayson, 113 Mass. 411 

(3) That the complainant, being the principal stockholder of the cor- 
poration now owning the label and business, has sufficient interest in the 
subject matter of the suit to entitle him to make this motion. Secor y. 
Singleton, 35 Fed. Rep. 36. 

(4) That the labels used by the defendants are witain the terms of the 
injunction, and that the change of color is not sufficient to distinguish 
them. Fischer v. Blank, 138 N. Y. 251. 

(5) That the defendant should not be permitted to get the benefit of 
his infringement by a gradual series of changes, but should turn his back 
on infringing labels and start fresh. Cuervo v. Owl Cigar Co., 60 Fed. 


Rep. 541. 
16 
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Mr. Keasbey and Mr. Forbes, on the part of the defendant, insisted : 

(1) That the change in the label was sufficient to take it out of the 
decree. 

(2) That proceedings for contempt are penal in their character, and 
that when the labels are so different that there is a serious question, the 
ease ought to be determined by a new bill rather than by proceedings 
for contempt. Bates Refrigerator Co. v. Gillett, 30 Fed. Rep. 688; 
Temple Pump Co. v. Goss Pump & Rubber Bucket Mfg. Co., 31 Fed. 
Rep. 392; Putnam v. Hollander, 11 Fed. Rep. 75; Bates Ref. Co. v. 
Eastman, 11 Fed. Rep. 902: Liddle v. Cery, 7 Blatch. 1; Artificial 
Stone Paving Co. v. Molitor, 113 U. S. 609; Birdsall v. Hagerstown 
Agr. Implement Co., 1 Hughes, 59, 2 Ban. & Ard. 519; Poppenhuser 
v. N. Y. Gutta Percha Comb Co., 2 Fischer 80, 4 Blatch. 253. 

(3) The person applying to a court of equity for the punishment of a 
party guilty of a breach of the injunction must show that he has some 
interest in the subject matter of the suit. 2 High on Injunctions, par. 
1449; 2 Beach Equity Practice, par. 895; Hawley v. Bennett, 4 Paige 
163; Secor y. Singleton, 35 Fed. Rep. 376; Thompson on Corpora- 
tions, par. 4462. 

This interest must be such as would entitle the party to prosecute the 
suit itself. Worden v. Searles, 121 U.S. 14, and other cases. 

If the plaintiff is still living and retains his interest in the subject 
matter, he alone is to make the application, but if the plaintiff has died, 
or has transferred all his interest in the subject matter of the suit, the 
suit has abated and no proceedings can be taken until the suit has been 
revived and steps have been taken to introduce the person who has suc- 
ceeded to the plaintiff’s interest. Story Eq. Pl., par. 345; Mitford Eq. 
Pl., par. 65-96; Daniell’s Ch. 15, 18 and 19, and cases there cited; 
Beach Eq. Pr., Chap. 15; Hawley v. Bennett, 4 Paige 163. 

These principles were applied in New Jersey by Vice-Chancellor 
Van Fleet, in Fulton v. Greascen, 44 N. J. Eq. (17 Stew.) 443, and an 
injunction was denied and the bill dismissed where the complainant has 
parted with his interest, after a preliminary injunction had been granted. 
Application for attachment for contempt was refused on the same ground 
in Sedgwick v. Cleaveland, 7 Paige 290. 

The interest must be such as would entitle the plaintiff to carry on 
the suit, and it is not sufficient that he is a large stockholder in the com- 
pany. A stockholder has no right to sue in his own name, or to use the 
corporate name for the prosecation of an action in favor of the company. 
Smith v. Hurd, 12 Mit. 371; Thompson on Stockholders, par. 4471- 
4477-8; Hawes v. Oakland, 104 U. S. 450; Foss v. Harbottle, 2 Hare 
461-491; Gray v. Lewis, 8 L. R., Ch. 1025-1050. 

When there is misconduct on the part of the directors and the corpo- 
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ration has refused to demand redress then stockholders can sue. 4 Thomp- 
son Stockholders, par. 4480; Huntingdon v. Palmer, 104 U. S. 483 ; 
Duffield v. Ohio & Miss. Ry. Co., 110 U. S. 209; Central R. R. of N. J. 
y. Mills, 113 U. S. 249; Quincey v. Steel, 120 U.S. 221. 

The case of Secor v. Singleton is not subject to defendants’ conten- 
tion, but, on the contrary, it is authority for the contention of the com- 
plainants. 

In the present case there is good reason for insisting on the rule that 
the complainant cannot proceed with the suit after he has parted with 
his interest, for the defendants may have a good defense against the new 
party in interest. The label falsely states that the chocolate was made 
by S. German, and it is well settled that to put forth a trade mark or 
label declaring that an article was made by one person, when it was in 
fact manufactured by another, is a fraud upon the public, and that a per- 
son using such a label will not be protected by a court of equity. Man- 
hattan Medicine Co. vy. Wood, 109 U. S. 218; Leather Cloth Co. v. 
American Leather Cloth Co. 11 H. L. Cas. 523. 

GREEN, J., wrote no opinion, but on May 14, signed the following 
order : 

‘‘Ordered that the motion for attachment for contempt be refused 
upon the sole ground that the complainant had parted with his interest 
in the subject matter of the suit before the alleged cause charged to be 
in contempt.” 





JOSEPH E, TYNAN v. RICHARD WARREN. 
(Court of Errors and Appeals, March Term, 1896.) 


Resulting trust—How established and dis- ant had a resulting trust in the lands aris- 
charged.—I. At a sherifi’s sale of land, ing out of the payment of half the price 
complainant and defendant jointly bid in and not an express trust depending on the 


the property and each paid one-half of the 
price; afterwards they orally agreed that 
the sheriff should convey the property to the 
defendant alone and that he should hold it 
for the equal benefit of himself and the 
complainant, and such conveyance was ac- 
cordingly made. Held, that the complain- 


oral agreement. 

2. A resulting trust is not converted into 
an express trust by being set forth fully by 
the trustee in his answer in Chancery. 

3. A resulting trust founded on parol 
may be rebutted, put down, or discharged 
by parol. 


Appeal from a decree advised. by Green, V. C. 
The bill was filed to establish a trust in a certain house and lot situate 
in Paterson. The facts, scarcely disputed, are, that in November, 1878, 


the complainant and defendant jointly bid in the property at a sheriff's 
sale and each paid one-half of the purchase money; that they thereupon 
agreed that the sheriff should convey the property to the defendant alone 
and that he should hold it for the joint and equal benefit of himself and 
the complainant; that the conveyance was so made; that in the early 
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part of 1881, after the defendant had prepared a deed for conveying to 
the complainant an undivided half of the property, an oral agreement 
was entered into between the parties, by which the defendant assumed 
sole liability for certain obligations previously resting upon both, and 
the complainant relinquished all interest which he had in the property; 
that the deed prepared was thereupon, by direction of both parties, de- 
stroyed, and thereupon the defendant paid the assumed obligations and 
acted as sole and undisputed owner of the property until the year 1892, 
when the bill was filed. 

On this state of facts the learned Vice-Chancellor, before whom the 
cause was tried, decided that the trust created in 1878 was express, that 
it was sufficiently manifested by the defendant’s answer, and that it 
could not be, and therefore was not relinquished by the parol agreement 
made in 1881. 

Mr. George S. Hilton for respondent. 

Mr. Eugene Stevenson and Mr. Michael Dunn for appellant. 

The opinion of the court was delivered by 

Drxon, J.: We are constrained to dissent from the opinion that the 
trust was express. 

At the time when the agreement, which is supposed to have created 
an express trust, was made, neither party had any legal title to the 
property, but each by his bid and payment of one-half of the price, had 
become entitled to a resulting trust in au undivided half of the property, 
subject to complianée with the conditions of the sheriff’s sale. The 
agreement thereupon made with regard to the transfer and tenure of the 
legal title, was simply an explicit provision for the maintenance of the 
complainant’s pre-existing equitable estate. It was not intended to 
change the nature of that estate, or to vest in him any interest in the 
estate which the defendant then possessed or could, in equitable contem- 
plation, then acquire. It was merely a mutual recognition of the rights 
which, by operation of law, belonged to the complainant, and would con- 
tinue to be his after the conveyance of the legal title to the defendant. 

Nor do the statements in the answer transform the original resulting 
trust into an express trust. Such statements are not recognized as the 
declaration or creation of a trust which the general principles of equity 
require; they are only the manifestation and proof of a trust which the 
statue of frauds renders necessary in certain cases. The character of a 
trust, as an express or implied one, depends, not on the manner in which 
its existence is proved after it has been created, but on the nature of the 
facts which brought it into being. If a defendant, by setting forth fully 
in his answer the relations between himself and his cestui que trust, could 
convert a parol resulting trust into an express trust, then this startling 
consequence would seem to follow, that, by interposing the statute of 
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frauds as a bar to the enforcement of the trust, he might, according to a 
rule of equity pleading, defeat a trust to which, but for his answer, the 


statute would not have applied. 

We think the trust in this case was always a resulting trust. 

Such « trust founded on parol may be rebutted, put down or dis- 
charged by parol. Botsford v. Burr, 2 Johns. Ch. 405; Livermore v. 
Aldrich, 5 Cush. 431; Dean v. Dean, 1 Stockt. 425, 431; Peer v. Peer, 
3 Stockt. 432. Therefore, in the present case, the trusting arising in 
1878, was completely discharged by the contract made between the 
parties in 1881. 

But the complainant insists that afterwards the contract of 1881 was 
by mutual consent rescinded. We are not satisfied that such a rescis- 
sion is proved, but, if it were. it is difficult to see how that could sup- 
port the bill of complaint. The rescission by mutual consent would be 
only a new agreement, and not being accompanied by any facts out of 
which a trust would result, and not being itself evidenced in writing so 
as to form the basis of an enforceable express trust, it could not affect 
the defendant’s legal title. 

Without adverting to the laches of the complainant, we are of opinion 
that the decree in his favor should be reversed and his bill dismissed. 

Decree accordingly. 





CHARLES I. WOOSTER ». WILLIAM T. COOPER. 
(New Jersey Court of Errors and Appeals.) 


Estate given for life only—Applicability takes a life estate only and not a fee; and 
of rule— Where a testator gives an estate for this rule is applicable to bequests of person- 
life only, by express words, and annexes to alty as well as to devises of realty. 
it an absolute power of disposal, the devisee 


On appeal from a decree advised by Vice-Chancellor Bird. 

Mr. John W. Wescott and Mr. John J. Crandall for the appellant. 

Mr. William Moore and Mr. James Buchanan for the respondents. 

The opinion of the court was delivered by 

Gummertk, J.: Benjamin D. Cooper died in the month of March, 1893, 
having made his last will on December 31, 1881, by which (among other 
things), he provided as follows : 


I order and direct that all my estate, real, personal and mixed, shall, during the life of 
my beloved wife, Tacy Cooper, should she survive me, pass into her hands, and be subject 
to her sole management and control, to keep and use or sell and dispose of the same as she 
shall see, fit, and my executors hereinafter named shall not, during said time, be respon- 
sible therefor. 

From and after the death of my wife, should she survive me, otherwise from and after 
my death, all my estate, real, personal and mixed, which shall then remain, I order and 
direct my executors hereinafter named, or the survivor of them, to dispose of, as soon as 
conveniently may be thereafter, as follows. 
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The will then directs a conversion of the estate into cash, and the 
distribution thereof among the respondents in this case. 

Testator’s wife Tacy survived him and, under the terms of his will, 
took possession and control of his entire estate, real and personal, and 
continued to possess and enjoy the same until her death, which occurred 
February 24, 1894. Testator’s wife made no disposition of any portion 
of her husband’s estate during her lifetime, but she left a will in and by 
which, after directing the payment of her debts and funeral expenses, 
she gave, bequeathed and devised all her property, both real and _per- 
sonal, wherever situate and whatever the same might be, to her nephew, 
Charles I. Wooster, the appellant in this case, to him and his heirs for- 
ever. 

Under this last mentioned will the appellant claims to be entitled to 
tbe whole of the estate of Benjamin D. Cooper, which was in the posses- 
sion of his wife, Tacy, at her death; his insistment being that she was 
the absolute owner thereof by the terms of her husband’s will, because 
there was coupled with the devise to her an absolute and unqualified 
power to dispose of the estate. 

The Vice-Chancellor, by the decree appealed from, overruled this 
claim, and held that, by the will of her husband, Taey Cooper took only 
a life interest in his estate, and that, at her death so much of it as had 
notebeen disposed of by her in her lifetime went to her husband's lega- 
tees. 

I agree with the learned Vice-Chancellor in this construction of the 
will of Benjamin D. Cooper. It gives to his wife, by express words, a 
life estate in his property, and then annexes to it a power to dispose of 
the same without qualification or limitation. The rule that a devise of 
an estate, generally, with a power to dispose of the same absolutely, and 
without limitation, imports such dominion over the property that an es- 
tate in fee is created, and that a devise over is consequently void, has 
one exception which is this: That where the testator gives an estate 
for life ouly, by certain and express words, and annexes to it a power of 
disposal, the devisee for life will not take an estate in fee. 

This exception was recognized and enforced by this court in the case 
of Downey v. Borden, 7 Vr. 460, and again in the case of Pratt v. 
Douglass, 11 Stew. 533; and in the latter case it was declared to apply 
to bequests of personal estate as weil as to the devises of reality. These 
cases have definitely settled the law on this subject in New Jersey, and 
tho propriety of the rule laid down in them is no longer open to discus- 
sion. 

The decree of the Court of Chancery should be affirmed. 
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FAIRCHILD V. FAIRCHILD. 





WILLIAM G. FAIRCHILD v., NETTIE F. FAIRCHILD. 


(New Jersey Court of Errors and Appeals. ) 


Ground for disregarding judgment— 
Bona fide ‘resident of state—Pendency of suit. 
—1. The only ground upon which the judg- 
ment of a court of general jurisdiction can 
be disregarded in another state is: First, 
where the adjudging tribunal had no juris- 
diction over the person against whom judg- 
ment was pronounced, or over the subject 
matter of the litigation ; and second, where 
the adjudication of the foreign tribunal has 
been obtained by fraud. 

2. Where the plaintiff in a cause is re- 
quired by statute to have been a bona fide 
resident of the state in which his action is 
brought for a fixed period of time, in order 
to enable him to maintain his action, the 
ascertainment by the court of the fact of 


such residence necessarily recedes a consid- 
eration of the merits of the case; and the 
determination of that question by the court 
is final, not only in the courts of that state, 
but in every other jurisdiction where the 
validity of the judgment comes in question, 
unless such determination has been pro- 
cured by fraud. 

3. The pendency of a suit between the 
same parties, and for the same cause of 
action, in this state, is no bar to a subse- 
quent suit brought in a sister state. The 
remedy of the defendant is to apply to the 
court in which the subsequent suit is 
brought to stay proceedings, or to refuse 
final judgment, until the suit here 1s deter- 
mined. 


On appeal from a decree of the Court of Chancery, advised by an ad- 


visory master. 


Mr. Leon Abbett for the appellant. 


Mr. A. Walling, Jr., for the defendant. 
The opinion of the court was delivered by 


GUMMERE, J.: 


This is an appeal from a decree of the Court of Chan- 


cery, ov a bill for maintenance filed by the respondent against the ap- 


pellant 


The parties were married in the city of New York on August 


10, 1885, and a few days afterwards the appellant left his wife and re- 
moved to the state of Colorado. and in December of the same year went 


to Kansas, where he has ever siuce continued to reside. 


The respond- 


ent was, at the time of her marriage, and still is, a r+sident of this state. 
On the 11th of March, 1887, the appellant obtained a decree of di- 
vorce from the respondent in the district court of Stafford county, in the 


state of Kansas. 


The respondent however was never within the juris- 


diction of that court, nor was she served with process in the suit in which 
the decree was rendered, nor did she ever receive any notice of its 


pendency. 


In April, 1887, this suit was begun in the Court of Chancery, by the 
respendent, for the purpose of compelling her husband to maintain her, 
and. incidentally, to have the decree of the Kansas court declared nall 


and void. 


In March, 1888, and while this suit was pending in the Court of Chan- 
cery, the appellant commenced another action against the respondent in 
the district court ot Hodgeman county, Kansas, for a divorce from her, 


and an ann«lment of their marriage. 


To this second Kansas suit the 
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The will then directs a conversion of the estate into cash, and the 
distribution thereof among the respondents in this case. 

Testator’s wife Tacy survived him and, under the terms of his will, 
took possession and control of his entire estate, real and personal, and 
continued to possess and enjoy the same until her death, which occurred 
February 24, 1894. Testator’s wife made no disposition of any portion 
of her husband’s estate during her lifetime, but she left a will in and by 
which, after directing the payment of her debts and funeral expenses, 
she gave, bequeathed and devised all her property, both real and _per- 
sonal, wherever situate and whatever the same might be, to her nephew, 
Charles I. Wooster, the appellant in this case, to him and his heirs for- 
ever. 

Under this last mentioned will the appellant claims to be entitled to 
the whole of the estate of Benjamin D. Cooper, which was in the posses- 
sion of his wife, Tacy, at her death; his insistment being that she was 
the absolute owner thereof by the terms of her husband’s will, because 
there was coupled with the devise to her an absolute and unqualified 
power to dispose of the estate. 

The Vice-Chancellor, by the decree appealed from, overruled this 
claim, and held that, by the will of her husband, Tacy Cooper took only 
a life interest in his estate, and that, at her death so much of it as had 
notebeen disposed of by her in her lifetime went to her husband's lega- 
tees. 

I agree with the learned Vice-Chancellor in this construction of the 
will of Benjamin D. Cooper. It gives to his wife, by express words, a 
life estate in his property, and then annexes to it a power to dispose of 
the same without qualification or limitation. The rule that a devise of 
an estate, generally, with a power to dispose of the same absolutely, and 
without limitation, imports such dominion over the property that an es- 
tate in fee is created, and that a devise over is consequently void, has 
one exception which is this: That where the testator gives an estate 
for life ouly, by certain and express words, and annexes to it a power of 
disposal, the devisee for life will not take an estate in fee. 

This exception was recognized and enforced by this court in the case 
of Downey v. Borden, 7 Vr. 460, and again in the case of Pratt v. 
Douglass, 11 Stew. 533; and in the latter case it was declared to apply 
to bequests of personal estate as weil as to the devises of reality. These 
cases have definitely settled the law on this subject in New Jersey, and 
tho propriety of the rule laid down in them is no longer open to. discus- 
sion. 

The decree of the Court of Chancery should be affirmed. 
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FAIRCHILD V. FAIRCHILD. 





WILLIAM G. FAIRCHILD v, NETTIE F. FAIRCHILD, 


(New Jersey Court of Errors and Appeals.) 


Ground for disregarding judgment— 
Bona fide ‘resident of state—Pendency of suit. 
—1. The only ground upon which the judg- 
ment of a court of general jurisdiction can 
be disregarded in another state is: First, 
where the adjudging tribunal had no juris- 
diction over the person against whom judg- 
ment was pronounced, or over the subject 
matter of the litigation ; and second, where 
the adjudication of the foreign tribunal] has 
been obtained by fraud. 

2. Where the plaintiff in a cause is re- 
quired by statute to have been a bona fide 
resident of the state in which his action is 
brought for a fixed period of time, in order 
to enable him to maintain his action, the 
ascertainment by the court of the fact of 


such residence necessarily reced¢«s a consid- 
eration of the merits of the case; and the 
determination of that question by the court 
is final, not only in the courts of that state, 
but in every other jurisdiction where the 
validity of the judgment comes in question, 
unless such determination has been pro- 
cured by fraud. 

3. The pendency of a suit between the 
same parties, and for the same cause of 
action, in this state, is no bar to a subse- 
quent suit brought in a sister state. The 
remedy of the defendant is to apply to the 
court in which the subsequent suit is 
brought to stay proceedings, or to refuse 
final judgment, until the suit here is deter- 
mined. 





On appeal from a decree of the Court of Chancery, advised by an ad- 
visory master. 

Mr. Leon Abbett tor the appellant. 

Mr. A. Walling, Jr., for the defendant. 

The opinion of the court was delivered by 

GuMMERE, J.: This is an appeal from a decree of the Court of Chan- 
cery, ov a bill for maintenance filed by the respondent against the ap- 
pellant The parties were married in the city of New York on August 
10, 1885, and a few days afterwards tlie appellant left his wife and re- 
moved to the state of Colorado. and in December of the same year went 
to Kansas, where he has ever siuce continued to reside. The respond- 
ent was, at the time of her marriage, and still is, a r+sident of this state. 

On the 11th of March, 1887, the appellant obtained a decree of di- 
voree from the respondent in the district court of Stafford county, in the 
state of Kansas. The respondent however was never within the juris- 
diction of that court, nor was she served with process in the suit in which 
the decree was rendered, nor did she ever receive any notice of its 
pendency. 

In April, 1887, this suit was begun in the Court of Chancery, by the 
respcendent, for the purpose of compelling her husband to maintain her, 
and. incidentally, to have the decree of the Kansas court declared nall 
and void, 

In March, 1888, and while this suit was pending in the Court of Chan- 
cery, the appellant commenced another action against the respondent in 
the district court of Hodgeman county, Kansas, for a divorce from her, 
and an annslment of their marriage. To this second Kansas suit the 
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respondent appeared and made defense, and, on the fourth day of Octo- 
ber, 1888, a final decree was entered in favor of the appellant, divorcing 
him from the respondent. 

In November, 1893, the appellant applied to the Court of Chancery to 
open the decree pro confesso which had been entered against him in this 
suit, and for leave td file an answer setting up the decree of the district 
court of Hodgeman county as a bar to the complainant’s right to a de- 
cree. His application was granted and an answer was filed by him set- 
ting up the Kansas decree. 

On the final hearing of the cause the court below found that the ap- 
pellant had abandoned the respondent without justifiable cause, that he 
was not a bona fide resident of the state of Kansas, but that he went 
there solely for the purpose of instituting divorce proceedings against 
the respondent, and that neither the decree of divorce made by the dis- 
trict court of Stafford county, nor that made by the district court of 
Hodgeman county was a bar to the suit, and granted the respondent the 
relief asked for. 

So far as the decree of divorce, which was granted by the Stafford 
county court is concerned, it is clear that it was without extra territorial 
effect. The respondent was never within its jurisdiction, she was not 
served with process, nor was any notice of the pendency of the proceed- 
ings given to her, although her place of residence was known to the 
appellant. Under similar circumstances a decree of divorce, pronounced 
by a circuit court of the state of Illinois, was refused recognition by this 
court in the case of Doughty v. Doughty, 1 Stew. 581. 

The decree of the District court of Hodgeman county, however, stands 
on a different footing. The court had jurisdiction over the parties, the 
respondent having voluntarily appeared and made defence to the action 
brought against her there by the appellant. It also had jurisdiction by 
virtue of the Kansas statute, which was offered in evidence over the 
subject matter of the suit. Counsel for the respondent contended before 
us that the court was without jurisdiction over the subject matter of the 
litigation because, at the time of its institution, the marriage relation no 
longer existed between the parties, so far as the state of Kansas was 
concerned, it having already been dissolved by the decree of the Staf- 
ford county court. But this was a matter of defense which should have 
been set up in the secon: Kansas suit, and cannot be considered in this 
action. So, too, the question of the bona fides of appellant’s residence 
in Kansas, which was passed upon by the Court of Chancery, was one 
for the exclusive consideration of the Kansas court. By the statute of 
that state the plaintiff in an action of divorce is required to have been 
an actual resident, in good faith, of the state for one year next proceed- 
ing the filing of his petition. It was therefore necessary for the Kansas 
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court. before taking up the consideration cf appellant’s case upon the 
merits, to determine whether he had been an actual resident of the state, 
in good faith, for at least a year next preceding the commencement of 
his action, and that decision, unless procured by fraud, is conclusive, 
not only in Kansas, but in every other jurisdiction where the validity of 
the ‘udgment comes in question. Kinnier v. Kinnier, 45 N. Y. 540; 
Kerrigan v. Kerrigan, 2 MeCart. 147; Nichols v. Nichols, 10 C. 
E. G. 63. 

Can this judgment, rendered by a court which had jurisdiction over 
the subject matter of the litigation, be ignored by the courts of this state, 
notwithstanding the prescription of the constitution of the United States, 
supplemented by the federal statute of 1790, that the judicial proceed- 
ings of each state shall have the same fiith and credit given to them in 
every court within the United States, as they have by law or usage in 
the courts of the state where such proceedings are had? It seems to 
me not. For, while this constitutional provision, and the federal statute 
referred to have been the subject of more or less diversity of judicial 
opinion, it is now entirely settled that the only grounds upon which the 
judgment of a court of general jurisdiction can be disregarded in another 
state, is, first, where the adjudging tribunal had no jurisdiction over the 
person against whom judgment was pronounced, or over the snbject 
matter of the litigation; and, second, where the adjudication of the for- 
eign tribunal has been obtained by fraud. Moulin v. Insurance Co., 4 
Zab. 222; Mackay v. Gordon, 5 Vr. 268; Jardine v. Reichert, 10 Vr. 
165; Davis v. Headley,..7-C. E.G. 121; Nichols v» Nichols, 10°€. E. 
G. 174; Doughty v- Doughty, 12 C. E. G. 315; S. C. on Appeal, 1 
Stew. 581; Royal Arcanum v. Carley, 7 Dick. 642. 

Neither of these conditions exists in the judgment now under consid- 
eration. As has already been stated, the Kansas court had jurisdiction 
over both the subject matter ef the suit, and over the parties to it; and, 
although it was insisted before us, by counsel for the respondent, that 
the decree of that court was the product of fraud, an examination of the 
testimony in the case fails to disclose any substantial ground for such a 
charge. 

It was contended both in the court below and in this court, that the 
fact that the present suit was pending m the Court of Chancery of this 
state, at the time of the institution of the proceedings in the Hodgeman 
county court, deprived the foreign tribunal of jurisdiction. This insist- 
ment is without force. The pendency of a suit between the same par- 
ties, and for the same cause of action, in this state, is no bar to a subse- 
quent suit brought in a sister state. The remedy of the defendant is to 
apply to the court in which the subsequent-suit is brought to stay pro- 
ceedings, or to refuse final judgment, until the suit here is determined ; 
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and the granting or refusal of such application is a matter of discretion 
in the court to which it is made. Bowne v. Joy, 9 Johns. 221; Hatch 
v. Spafford, 22 Conn. 485; Newell v. Newton, 10 Pick. 470; Stanton y, 
Embrey, 93 U. S. 548; Fulton v. Golden, 10 C. E. G. 353; Kerr y. 
Willetts, 19 Vr. 78. 

The result is that the decree in the second Kansas suit was a com- 
plete bar to the action brought in the Court of Chancery of this state, 
and that, consequently, the decree brought by this appeal should be re- 
versed, and the bill of complaint dismissed. 





e+e 


WILLIAM FULPER v. JAMES B. FULPER. 
(New Jersey Court of Errors and Appeals.) 


Grant of lands—Joint tenancy—Where common, they will take and hold the lands 
lands are granted to a husband and wife, granted as tenants in common and not as 
and it appears from the words of the grant _ tenants of the entirety. 
that the intent was to create a tenancy in 


On appeal trom a decree advised by Advisory Master Dickinson. 

Mr. George H. Large tor the appellant. 

Mr. Henry A. Fluck for the respondent. 

The opinion of the court was delivered by 

(GUMMERE, J.:_ The complainant in this case filed his bill for the par- 
tition of certain lands in the county of Hunterdon, which were conveyed 
on May ninth, eighteen hundred and thirty-four, to his parents Asher 
and Jane Fulper “as tenants in common.” Both grantees are now dead, 
Asher Fulper having survived his wife who died intestate. The hus- 
band, however, left a will, by which he devised the whole of his real es- 
tate to five of his children, disinheriting the remaining one, the com- 
plainant, who, the will declared, * shall take nothing under this will.” 

The complainant bases his right to a partition of the lands in question 
upon the fact that he is one of the heirs at law of his mother, and, as 
such, the owner of an undivided interest therein. His ownership is 
challenged by his brother and sisters, the ground of their contention 
being that, notwithstanding the tact that the lands were conveyed to 
their parents as tenants in common, they, by force of law, held them as 
tenants of the entirety ; and that therefore, upon the death of their 
mother, the whoie estate became vested in their father, by right of sur- 
vivorship, as tenant in fee simple. 

The learned advisory master who heard the case adopted the view ad- 
vanced by the defendants, and held that the complainant had no interest 
in the lands which he sought to have partitioned following the decision 


of the Supreme court of Pennsylvania in Stuckey v. Keefe’s Execrs., 2 


Casey 397, which holds that in consequence of the theoretic unity and 
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entirety of the ownership of the husband and wife with respect to their 
interest in lands they cannot hold by moieties, and tbat, where land is 
conveyed to them in common, they take an entirety of estate without re- 
gard to the intent appearing in the conveyance. The decision in 
Stuckey v. Keefe’s Excrs. rests upon the ground that there are certain 
incidents to a tenancy in common which cannot exist in an estate held 
by husband and wife. Those incidents are said to be, that tenants in 
common may sell their respective shares, that they are compelluble to 
make partition, that they are liable to reciprocal actions of waste and 
account, that if one turns the other out of possession, an action of eject- 
ment will lie; and it is said that. where lands are held by a husband and 
wife jointly, he cannot sell his moiety free from her dower, nor can she 
sell hers at all without his consent, and that no action of partition or ac- 
count or waste or ejectment can be maintained by one against the other. 

The fact that a husband cannot sell his moiety of lands held jointly 
with his wife, free from her dower, and that she cannot sell hers at all 
without his consent, does not seem to afford a substantial reason for eon- 
cluding that they cannot therefore hold lands as tenants in common. The 
same fact is equally true of lands held by either the husband or wife in 
severalty, and yet it has never been suggested that this fact would ope- 
rate to prevent lands from being so held by a married person. 

Nor does it seem to me that the fact of the inability of the husband or 
wife to maintain an action of partition or of waste, or of ejectment, or ot 
account, against the other (admitting that such inability exists) justifies 
the conclusion that they cannot hold as tenants in common. The reason 
why, at common law, an action could not be maintained by the wife 
against the husband for an accounting of the rents and profits of an 
estate, held by him and her, or for the joint possession thereof, was, 
not because of anything characteristic of the estate so held, but 
because the husband by the jus mariti, was entitled to the exclusive 
possession of his wife’s land, during her life, and to the rents and profits 
thereof, whether held by her jointly with him, or in severalty. Hiles v. 
Fisher, 144 N. Y. 306. So far as the husband is concerned, while it is 
true that he could not maintain an action at law-against his wife for an 
accounting of the rents and profits of their joint estate, or for the joint 
possession thereof, or for waste committed, I see no reason whi he could 
not have proceeded against her by a bill in equity, which has always 
been resorted to for the enforcement of rights and the redress of wrongs 
as between husband and wife. So, too, it seems to me, that a court of 
equity would, at the instance of the wife, restrain waste of the joint estate 
by the husband, whether they held as tenants of the entirety or as ten- 
ants in common. Nor can I concede that an action of partition of the 
joint estate cannot be maintained by the husband against the wife, or 
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vice versa, unless, of course, there is a survivorship. Equity will 
decree a partition between husband and wife, if they hold as tenants in 
eommon, to the same extent which it would if they were strangers. It 
is reasoning in a circle to say that a partition of land cannot be made 
between husband and wife, because their estate is by entireties, and that 
the proof that their estate is by entireties is the fact that there can be 
nO partition between them. 

It is a mistake tu suppose that there is anything in the theoretic unity 
et husband and wife which prevents them from being able to hold moie- 
ties ot the same estate. It has always been held that if a man and 
woman become possessed of an estate as joint tenants, or as tenants in 
eommon, and afterward marry, they still retain their moieties after mar- 
riage, and continue to hold as joint tenants, or tenants in common. Co. 
Litt. 187 b. ; 1 Prest. Est. 434; Wash. on Real Prop., Vol. 3, 425. and 
eases cited. There being nothing in the marriage relation which pre- 
vents those who were tenants in common before marriage, trom remain- 
ing such after marriage, it would seem to follow necessarily that there 
is nothing in that relationship which would prevent a husband and wife 
from taking such an estate atter marriage, provided it clearly appeared 
from the deed or devise under which they took that such was the 
intention. 

This was the view taken by Chancellor Green in McDermott vy. 
French, 2 McCart. 78. In that case a bill was tiled for a partition of 
land, brought by a grantee of a husband against the wife. The 
bill alleged that the’ husbawéd and wife were seized in fee of 
the land, as tenants in common, by virtue of a-conveyance made to 
them, and that the husband had conveyed to the complainant all his 
imterest therein. There was a demurrer filed to the bill on behalf of the 
wife, upon the ground, among others, that by the conveyance to them 
she and her husband took an estate by entireties. Discussing this poiat 
the Chancellor says: “ The bill alleges that the husband and wife were 
seized as tenants in common by virtue of a conveyance made to them. 
Even therefore, if it appears by the bill that the conveyance was made 
during coverture, that fact is not absolutely inconsistent with the erea- 
tion of a tenancy in common. As there is a direct averment that the 
conveyance created a tenancy in common, it must be assumed that apt 
words were used in the deed for that purpose.” 

In the case of Buttlar v. Rosenblath, 15 Stew. 651, which involved 
the effect of our. married women’s act upon estates by entireties, Mr. 


Justice Van Syckel states that a tenancy in common.between -husband.-» 


and wife may be created»by deed: provided there be in the conveyance 
an expression of an intention to do so. 
The same view has been taken by the courts of other states, as well 
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as by the United States Supreme court. In the case of Miner v. Brown, 
133 N. Y. 308, it is said that whether a husband and wife take as ten- 
ants in common, or as tenants of the entirety, is to be gathered from the 
instrument which passes the estate to them, and that where it appears 
from the instrument that it was the intention that they should take as 
tenants in common, that intention must prevail ; and it is said, that such 
has been the rule from an early period in the history of the English law. 

In Knapp v. Windsor, 6 Cush. 157, and Brown vy. City of Baraboo, 
90 Wis. 151, it is held that where lands descend to a husband and wife, 
as heirs at law, they take and hold as tenants in common and not as ten- 
ants by entireties. In the case of Hunt vy. Blackburn, 128 U. S. 464, it 
is declared that, at common law, when lands are granted to husband and 
wife as tenants in common, they will hold by moieties as other distinct 
and individual persons would do. 

It seems clear, both on principle and authority, that the rule laid down 
in McDermott v. French, that a husband and wife may be made tenants 
in common by express words contained in the grant, is the correct one ; 
but even if it was otherwise we ought to adhere to the rule as stated in 
the opinion in that case. Since its promulgation in 1862 it has been ac- 
cepted by the Bar of this state as a correct enunciation of the law on 
this subject, and has become a rule of property upon which many titles 
undoubtedly are founded. It should not now be altered unless by legis- 
lative enactment. 

The decree of the Court of Chancery should be reversed. 





MARY TRAINER v. ERNEST WOLFF, 
(New Jersey Court of Errors and Appeals.) 


Action of trespass—Exemplary damages. regard of the rights of the party injured 
—In an action of trespass, where the injury exemplary damages may he recovered. 
is inflicted with a reckless and wanton dis- 


On error to the Hudson Circuit court. 

Mr. James F. Minturn for the plaintiff. 

Messrs. Collins & Corbin tor the defendant. 

The opinion of the court was delivered by 

GuMmMERE, J.: The plaintiff in error was plaintiff in the court below, 
and brought suit to recover damages for a trespass quare clausum fregit. 
Plaintiff and defendant were the owners of adjoining houses in the city 
of Hoboken, the plaintiff’s house being one story higher than that of the 
defendant. In 1893 the defendant raised his house an additional story, 
and, for the purpose of doing so, removed the weather boards from that 
portion of the plaintiff’s house which was higher than his, and this action 
was brought to recover damages for this tortious act of the defendant. 
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It was a disputed question at the trial whether the defendant before re- 
moving these weather boards from the plaintiff’s house had obtained her 
permission to do so, or whether be did it without her permission and 
against her protest. It was left to the jury to decide this question and 
they determined it in favor of the plaintiff. Anvther question, however, 
which the plaintiff insisted should be left to the jury, was her right to 
exemplary damages, in case the jury should conclude that the defend- 
ant’s act was not only unauthorized by her but was done in the face of 
her protest. The trial judge, however, refused to leave that question to 
the jury, and charged them that the circumstances of the case would not 
warrant them in awarding punitive or exemplary damages to the plain- 
tiff. 

This in my opinion was erroneous. If the jury found that the act of 
the defendant was a wilful trespass, it was their province to say whether 
or not the plaintiff should have exemplary damages. The finding of the 
jury established the fact that the act was done with a wanton and reck- 
less disregard of her rights, and it is well settled that; in such a case, the 
jury are not confined in assessing damages to compensation, but may 
give damages as a punishment to the defendant. 

The cases upon this subject will be found collated in the American 
and English Encyclopedia of Law, Vol. 5, p. 22. 

By the action of the trial judge the plaintiff was deprived of her right 
to have this question passed upon by the jury, and for this reason the 
judgment of the court should be reversed, and a venire de novo issue. 











MISCELLANY. 
PERSONAL NOTES. colored man to become a lawyer in this 
state. 


Ex-Senator Large having declined to 
serve on the Equal Taxation Commission, 








Governor Griggs has appointed Attorney MADE A LAWYER OF HIM. 
General Stockton in his stead. 
Henry S. Alvord, Esq., of Vineland, has A Scotchman, who wanted to learn what 
joined the ranks of the benedicks. | profession he would have his son enter, put 
Secretary of State Kelsey has returned | him into a room with a theological work, an 
from his trip abroad. apple and a sixpenny piece. If he found 


Chief of Police Aaron E. Burr, of Moores- | him, when he returned, reading the book, 
town, successfully passed an examination | he intended to make a clergyman of him; 
before the Supreme court, and is now an at- | if eating the apple, a farmer, and, if inter- 
torney-at-law and master in Chancery. Mr. | ested in the money, a banker. When he 
Birr is 56 years of age, and it is seldom | did return, he found the boy sitting on the 
that a man of his age applies for admission | book, with the sixpence in his pocket and 
to the bar. the apple almost devoured. “That settles 

George Douglas, who recently passed the ' it,” said the keen Scotchman, “the lad’s a 
bar examination successfully, is the second born lawyer, I can easily see.” 
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OBITUARIES. 





EX-JUDGE WILLIAM R. LIPPINCOTT. 

William R. Lippincott, formerly lay 
judge of the Court of Common Pleas, died 
at his residence at Cinnaminson, after an 
illness of less than a week. Judge Lippin- 
cott was one of the best known men in the 
county, and has been variously honored with 
offices during his long and eventful career. 
He was director and trustee of the West- 
field public schools for a number of years, 
he had served several successive terms as a 
member of the Board of Freeholders, and he 
had represented Burlington county in the 
House of Assembly. In 1892 he received 
the appointment of lay judge from Governor 
Werts for a term of five years, but was legis- 
lated out of office last winter by the Voor- 
hees Judiciary bill. In politics he has al- 
ways been a Democrat. He enjoyed the re- 
spect and esteem of all who knew him. 





EX-JUDGE HENLEY P. SIMMONS. 

Judge Henry P. Simmons, of Passaic, died 
June 16, after several months of severe suf- 
fering. He was born at Wesel, July 8, 
1815. At the age of thirteen he left home 
to make his way in the world. His mother 
died when he was seventeen, and he then 
set out for New York City with his entire 
fortune, ten shillings, entering the service 
of a firm who dealt in shipping stores, and 
before he was twenty-one had secured some 
interest in the business. For many years 
he was the largest land owner in Passaic, 
He leaves an estate valued at about half a 
million dollars. } 

His title of judge came by reason of his 
appointment as a lay judge of the Court of 
Common Pleas, which office he held for ten 
years. In 1844 Judge Simmons married 
Sarah Shelp, who died in 1887. He was a 
Democrat in politics. 





SUPREME COURT COMMISSIONERS, 





The Chief Justice and justices of the Su- 
preme court have appointed Frank F. Skin- 
ner, Jacob C. Hendrickson, William H. 
Speer, Jr , John H. Hubbell, Leverett New- 
comb, Clarence T. Atkinson, George P. 
Rust, to be Supreme court commissioners. 


MISCELLANY. 












SUSPENSION, 





David Spiro has been suspeuded from 
practice of the law until the further order 
of the Supreme court. 





MASTERS IN CHANCERY, 





The Chancellor has appointed the follow- 
ing gentlemen to be masters in chancery: 
James B. McKee, Frederick W. Mount, 
Erwin E. Marshall, Alfred W. Herzog, 
Frederic L. Hulme, Lewis A. Thompson, 
Edmund Waring Wakelee, William J. 
Crossley, Andrew Foulds, Jr., John Calla- 
han, Jr., Fred C. Hyer, Henry Smith, Wil- 
liam M. Seufert, George E. Carpenter, 
Charles Stillwell, Jr., Fred W. Farr. Miss 
Mary Philbrook has also been appointed 
master in chancery, the first lady to hold 
that office. 





EXAMINERS IN CHANCERY. 





The Chancellor has appointed Rulif V, 
Lawrence, Samuel C. Cowart, and Atwood 
L. De Coster to be examiners in chancery. 





BOOK NOTICES. 





Aw Act ConcERNING CoRPORATIONS (Re- 
vision of 1896), taking effect July 4, 
1896, in the State of New Jersey, and 
other General Acts relating to Corpora- 
tions together with the Report and Notes 
of the Commissioners of Revision, Ab- 
stracts of the Decisions of the Courts, and 
a full collection of Forms. Ninth Edi- 
tion. By William H. Corbin, counsellor- 
at-law. Jersey City, N. J.: Frederick D. 
Linn & Co., 1896. 


This is a revision and codification of the 
act concerning corporations and its amenda- 
tory acts. The act consists of 118 sections 
and took effect on July 4, 1896. In revis- 
ing this act and the amendatory acts, the 
commissioners have omitted certain pro- 
visions which they considered obsolete, un- 
necessary or unwise, and such supplements 
to the old act as were not properly supple- 
mental to that act, but belong to a different 
class of corporations. Among the import- 
ant changes are the following provisions, 
‘viz.: that charters may continue perpetu- 
ally; that the judgment of directors as to 
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the value of property purchased by the issue 
of stock is made conclusive; the authority 
conferred upon directors to make by-laws 
under certain limitations, and the issue of 
many kinds of stock, etc. The power to 
amend the certificate of incorporation has 
also been broadened, and many other 
changes of less importance were included 
in the revision. 

Sections 301 to 326, inclusive, include the 
substance of other acts which did not come 
properly under the act concerning corpora- 
tions, and sections 327 to 347, inclusive, in- 
clude a number of repealers. 

A number of changes have also been 
made in the forms, and the appendix con- 
tains the report of the commissioners ap- 
pointed to revise the act concerning corpo- 
rations, together with the revisers’ schedule 
explaining the object of the several bills 
recommended by the revisers and passed by 
the Legislature of 1896. There is alsoa 
schedule where the sections of the old act, 
as found in the 8th (1894) edition of the 
general corporation laws’ last pamphlet pub- 
lished by the secretary of state and by F. D. 
Linn & Co., may be found in the proposed 
revised acts of 1896. The usual index may 
be found in the pamphlet. 


MARKETABLE TITLE TO REAL ESTATE, 
being also a treatise on the rights and 
remedies of vendors and purchasers of de- 
fective titles, including the law of cove- 
nants for title, the doctrine of specific per- 
formance, and other kindred subjects by 
Chapman W. Maupin, of the Washington, 
D. C., Bar. New York: Baker, Voorhis 
& Company, 1896. 


A special treatise on the law relating to 
the rights and remedies of vendors and pur- 
chasers of defective titles is of more import- 
ance than might be inferred from a casual 
consideration of the subject. Many of the 
questions which are treated in this volume 
may be found in any work on the law of 
land titles, but the questions of law which 
may arise and usually do arise where defec- 
tive titles are the subject of consideration 
must be looked for under numerous head- 
ings and usually in a large number of spe- 
cial treatises. In this work the writer has, 
in one volume, disposed of the various ques- 





tions of law which may arise in the cons 
eration of this subject. Under the head of ” 
vendor and purchaser, covenants for titles” 
specific performance, equity jurisprudence, 
deeds, titles to real estate, real property, 
abstracts of title, judicial sales, subrogation, 

etc., etc., may usually be found such law ag 


is ordinarily sought for, but to these are 


added subjects such as estoppel, action for 


damages, right to perfect title, etc. ete. An ” 
analysis of the work under two headings,—1, © 
Remedies in affirmance of the contract of — 


sales. 2. Remedies in disaffirmance or re- 


scission of the contract of sale,—gives ina © 
. 


very brief space the key to any question 
which can arise in the ordinary every-day 
practice of an attorney. The table of con- 
tents, giving a careful and minute analysis 
of each chapter, adds great value to the 
book, and the thirty-five chapters of the 
book ha\e each been equally well analysed 
and stated in the table of contents. In the 
citation of judicial decisions Mr. Maupin 
has given references not only to the official 
reports, but also to the American decisions, 
American reports and the system of nationa} 
reporters. The book contains a very com- 
plete index. 


A PRELIMINARY TREATISE ON EVIDENCE 
AT THE Common Law. Part I. Devel- 
opment of Trial by Jury. By James 

radley Thayer, Weld Professor of Law at 
Harvard University. Boston: Little, 
Brown & Co., 1896. 


This is the most complete and able work 
on the subject of which we have any knowl- 
edge. The book is one which should be in 
the hands of every law student, and will un- 
doubtedly be used as a text-book in some of 
the law schools of the different universities, 
There are only one hundred and eighty-six 
pages in the preliminary treatise published 
thus far and it is divided into four chapters, 
Under chapter one the author describes the 
older modes of trial, and under two, three 
and four, trial by jury and its development. 
Professor Thayer has expended a great deal 
of labor and learning upon this work, and 
we look forward with pleasure to the rest 
of the volume, the publication of which is 
promised at an early day. | 
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